o T " Court file no. 06-CV-304178CP

- ONTARIO
o SUPERIOR COURT OF JUSTICE

’ ONOURABLE MR. JUSTICE )  THURSDAY THE 21* DAY

| ) -
WINKLER, SR.J. )  OF SEPTEMBER, 2006

EEN

JEANNINE PALMER, JANET COOK, :
LAURA BEVAN, JEREMY TEPLINSKY, AARON CHENEY, VLADIMIR LOUIS
JACQUES, DAGMAWI SELASSIE, AMADON N’DIAYE, NOAH FIRESTONE ,
' DEVIN GOWLING and JARROD PACHOLKO

Plaintiffs
SONY BMG MUSIC ENTERTAINMENT, SONY CORPORATION OF AMERICA,
SONY BMG MUSIC (CANADA) INC./SONY BMG MUSIQUE (CANADA) INC.,
SONY MUSIC ENTERTAINMENT (CANADA) INC.,

SONY OF CANADA LTD./SONY DU CANADA LTD., BERTELSMANN, INC., and

FIRST 4 INTERNET LTD. |
Defendants
Proceeding under the Class Proceedings Act, 1992

JUDGMENT

THIS MOTION, made by the Plaintiffs for an Order certifying this action
as a class proceeding for settlement pﬁrposes as it relates to the Defendants SONY BMG
Music Entertainment and SONY BMG MUSIC (CANADA) INC. (together “SONY
BMG”), and approving the Settlement Agreefnent entered into with SONY BMG, was

heard this day at the Court House, 361 University Avenue, Toronto, Ontario.
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ON READING the materials filed, including the Settlement Agreement

attached to this Order as Schedule “A”, and on hearing the submissions of counsel for the

Plaintiffs, counsel for SONY BMG and counsel for an Objector:

1.

THIS COURT ORDERS AND DECLARES that for the purposes of this

Order all capitalized terms not otherwise defined have the meaning ascribed to them in

the Settlement Agreement. Without limiting the generality of the foregoing, the

following definitions are relevant to and incorporated into this Order:

(@

(b)

©

@

()

®
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“BC Action” means the proceeding in the Supreme Court of British
Columbia Court File 06-0044, Vancouver Registry;
“BC Class” means all natural persons (except' fqr current employees of -
the Released Parties) in British Columbia who purchased, received, came
into possession of or otherwise used one or more MediaMax CDs and/or
XCP CDs in British Columbia during the Purchase Period, excludihg
Réleased Parties, SONY BMG resellers or distributors of XCP CDs and
MediaMax CDs and any persons or entities that have previously executed -
releases discharging SONY BMG from liability; |
“Class Counsel” means the Merchant L.aw‘ Group, LLP, Sutts Stroébefg '
LLP and Hotz Lawjfers; |

“Class Counsel Fees” means the fees, disbursements, costé, GST and
other applicable taxes or charges reasonably incurred by Class Counsel;

“Defendants” means the named defendants in the Ontario Action;

“MediaMax CD” means a SONY BMG compact disc containing versions

3.0 or 5.0 of Content Protection Software known as “MediaMax”,
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desigued by and licensed to SONY BMG by SunnComm International
Inc.;

“Ontario Action” means this proceeding;

“QOntario Releasors” means, jointly and severally, the Plaintiffs and the
Settlement Class Members and the partners, insurers, heirs, euecut0rs:,
administrators and assigns of each of the foregoing; |

“Other Actions” means actions or proceedings, other than the

" Proceedings, relating to Released Ontario Claims commenced by a

Settlement Class Member, and includes Other Class Actions;

“Other Class Actions” means any class action other than the Proceedings
that were commenced in Canada prior to the date on which this Courf'
hears tue motion to approve the Settlement Agreement; |
“Proceedings” means the Ontario Action, the Quebec Action and the BC |
Action;

“Purchase Period” means August 1, 2003 to August 10, 2006

“Quebec Action” means the proceeding in Superior Court of Quebec
(District of Quebec) Court File NO. 500-06-000318-051;

“Quebec Class;’ means all personé (within the meaning of Quebec law) in
Quebec (except for current employees of the Released Parties) who
puruﬁased, received, came into possessibu of or otherwise used one or
more MediaMax CDs and/or XCP CDs in Quebec during the Purchase,_'_
Period, excluding Released Parties, SONY BMG resellers or distributors
of XCP CDs and MediaMax CDs and any persons or entities that have

previously executed releases discharging SONY BMG from liability;
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“Released Ontario Claims” means any and all claims, rights, damages,
losses, demands, obligations, actions, causes of action, suits, cross-claims,
matters, issues, debts, liens, contracts, liabilities, agreements, costs, or
expenses, of any nature whatsoever, ascertained or unascertained,
suspected or unsﬁspe_cted, existing or claimed to exist, includiné Unknown
Claims, of ahy and all Ontario Releasors arising out of any purchase or uée
by them of an XCP CD or a MediaMax CD, the XCP Update, the XCP
Uninstaller, the MediaMax Update, or the MediaMax Uni_nsta.ller' or any
installation or de-installation of XCP Software or MediaMax Software at
any time, to the extent that such claims: (a) arise out of the Proceedings or
Other Actions (b) relate to any allegations that either were or could have
been asserted in the Proceedings or Other Actions; or (c) which might in
the future be asserted by any Ontario Releasor, against any of the Released:
Parties that would arise out of, or relate to in any manner, directly or
indirectly, any acts, facts, transactions, occurrences, conduct,
representations or omissions alleged in the Proceedings or Other Actions,
inclﬁding, without limitation, claims respecting any disclosure, advertising
or other descriptions 6f, or claims relating to (i) the nature, quality, value,
and/or functionality of the MediaMa); CDs, the XCP CDs, the MediaMax

Software, MediaMéx Updafe, MediaMax Uninstaller, XCP Software, XCP

' Updéte or XCP Uninstallér, and/or (ii) the EULAs, and/or (iii) the alleged

collection by SONY BMG of Personal Data or IP addresses. Released

Ontario Claims also include claims for abuse of process, malicious

prosecution or any other claim arising out of; relating to, or in connection
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with the defense or resolution of the Proceedings or Other Actions. For
avoidanée of doubt, Released Ontario Claims include claims relating to (i)
the asserted costs of removing XCP Software and/or MediaMax Software
from a computer or network; (ii) damages caused by negligent removal of ‘
XCP Software and/or MediaMax Sofiware; and (iii) damages caused by
inadequate, incomplete or otherwise improper labeling of the MediaMa;('
CDs or the XCP CDs. Released Ontario Claims do not include claims for
consequential damage to a computer or network that may or are alleged to
have resulted from interéct_ions between the XCP Software or the
MediaMax ‘Software and other software or hardware installed on such
computer or network. (For avoidance of doubt, Released Ontario Claims
alsq' do not include copyright, trademark or other claims concerning the
ownership of intelleétual property rights in the MediaMax Software or the
- XCP Software, or any uninstallers or updates thereto, which were not
alleged.) |
) | “Released Parties” means each and all of the Defendants and each and all
of the Defendants’ direct and indirect parent companies including, in the
case of SONY BMG and without limitation, Sony Corporation and
Bertelsmann AG, and each and all of each of Sony Corporation’s,
Bertelsmann AG’s and Defendants’ respective divisions and direct and
indirect subsidiaries (including without limitation Sony of Canada
Lilhited), affiliates, p&rtners, joint ventures, predecessors and successor

corporations and business entities, and each and all of their past and

Tor#: 1805185.4
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present officers, directors, servants, licensees, joint ventures, sureties,

attorneys, agents, consultants, advisors, contractors, employees, -

controlling or principal shareholders, general or limited partners or
partnerships, divisions, insurers, designated management companies, and
each and all of their successq’ré or predecessors in interest, assigns, or 1egal
repreéentatives, and any persons or entities that have designed, develope(i,

programmed, manufactured, supplied, advertised, marketed, distributed or

sold MediaMax CDs and/or XCP CDs or software thereon (including First .-

4 Internet Ltd. ("F4I") and SunnComm International Inc. ("SunnComm")
and F4I and SunnCom's respective affiliates, predecessors and Successors;

and all of their respective officers, directors, shareholders and employees).

“Settlement Class” has the meaning attributed to it in paragraph 3 of this

Order;

“Settlement Class Member and Class Member” means a member of the

Settlement Class who does not validly opt out of that Settlement Class m

accordance with this Order;

“XCP CD” means a SONY BMG cbinpact disc containing Content

Protection Software known as "XCP" and designed by and licensed to

'SONY BMG by F4L

THIS COURT ORDERS that the Ontario Action be certified as a class

proceeding as against SONY BMG for the purpose of settlement only.

3.

Tor#: 1805185.4

THIS COURT ORDERS that thc Settlement Class be defined as:

“Class” means all natural persons in Canada who are not members
of the Quebec Class or the B.C. Class and who purchased,
received, came into possession of or otherwise used one or more -

e e
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MediaMax CDs and/or XCP CDs from August 1, 2003 through
August 10, 2006 excluding Released Parties; SONY BMG
resellers or distributors of the XCP CDs and MediaMax CDs;
current or former employees of Released Parties; and any persons
or entities that have previously executed releases discharging
SONY BMG from liability concerning or encompassing any or all
claims that are the subject of the Claims and the Subsequent
Claims. :
4. THIS COURT ORDERS that Jeannine Palmer, Janet Cook, Laura Bevan,
Jeremy Teplinsky, Noah Firestone, and Devin Gowling are appointed as the
representative plaintiffs for the Settlement Class.
5. THIS COURT ORDERS that the Ontario Action is certified as a class

proceeding for settlement purposes only, on the basis of the following common issue:

Is SONY BMG liable to the Class for their sale and distribution of
MediaMax CDs and/or XCP CDs to the Class?

6. THIS COURT DECLARES that the canses of action in this proceeding |
include a declaration, conspiracy, trespass and waiver of tort.

7. THIS" COURT DECLARES that the Settlement Agreement, annexed
. hereto as Schedule “A” to this Order, is faixj, reasonable and in the best interests of the -
Settlement Class. B

8. THIS COURT QRDERS that the Settlement Agreement is hereby
approved pursuant o s. 29 of the Class Proceedings Act, 1992 and shall be implemented
in accordance with its terms except that, with the consent of Class Counsel and SONY
BMG:

(a)\ the fourth line of paragraph L on page 12 of the Settlement Agreement is -

amended by deleting the reference to "2003" and replacing it with "2006";

and

Tor#: 1805185.4
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(b) the sixth line of paragraph I on page 35 of the Settlement Agreement is

amended by deleting the reference to ", or does not include the findings

identified above in Section VII(5)".

9. | | THIS COURT DECLARES that the Settlement Agreement, as amended

pursuant to paragraph 8 of this Order, is incorporated by reference into and forms péft of

this Order and is binding upon the representative Plaintiffs, upon all Settlement Class

Members, and upon the Defendants, including those persons who are minors or mentally

incapable, and the requirements of Rules 7.04(1) and 7.08(4) of the Rules of Civil

Procedure are dispensed with in respect of the Ontario Action.

10. » THIS COURT ORPERS that

DECLARES

Content Protection Software on CDs in Canada before December 31, 2007

that has not been reviewed under the US Settlement Agreement; ./

(b)  not manufacture or distribute XCP CDs in Canada, or ufacture

MediaMax CDs in Canada;

©) make available, until December 31, 2007, on its website the following:

M
@)
€)
)

the XCP Update;

" the XCP Uninstaller;

the MehiaMax Update; and

the MediaMax Uninstaﬂer;

(d)  take commercially reasonable steps to destroy the informaﬁon it collects to

p‘fbvi&e enhanced CD functionality, including logs of IP addresses, within

ten (10) days éxfter the collection of such data, except as required by law,

Tor#: 1805185.4
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regulation, litigation discovery rule or court order, recognizing that SONY

BMG is permitted to compile aggregate, non-personally identifiable data

about hits to its servers from enhanced CDs;

post on its website until December 31, 2007 an audit by an independent

third party to confirm that no person's Personal Data or IP addresses has

been collected by SONY BMG without such person's express consent;

as of the Effective Date, waive all of its rights to enforce against Class

~ Members the following provisions of the XCP EULA and MediaMax 5.0

EULA (which are identical):

)

2

€))
‘ prev_enf copying or reproducing the "DIGITAL CONTENT"

Q)

&)

Article 2, to the extent such provision could be construed as

precluding consumers from transferring music they purchased to

" media players and portable devices that are not "APPROVED

MEDIA PLAYERS" and "APPROVED PORTABLE DEVICES"
(as those terms are defined in the EULA);

Article 2.3;

Article 3.1(a), to the extent such provision could be construed to

otherwise permitted by applicable laws;

Article 3.1(b), to the extent such provision could be construed to

‘ prevent resale of the physical XCP CD on which the "DIGITAL -

CONTENT" is embodied;
Article 3.1(c),-t0 the extent such provision could be construed as

giving SONY BMG an affirmative right to preclude uninstallation

of the XCP Software or MediaMax Software, or other non-
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' negligént efforts to remedy the Security Vulnerabilities allegedly

associated with such software;

Article 3.1(f), to the extent anything in such provision is

inconsistent with SONY BMG’s waiver of rights under pa:agfaph

- 10(f) of this Order;

Articles 7 and 8;

Article 9(1); and

* Article 9.2(ii)-(iii).

As of the Effective Date, waive all of its rights to enforce the following

provisions of the MediaMax 3.0 EULA;

)

@)

3)
@

Paragraph HI, "to the extent anything in such provision is

~ inconsistent with SONY BMG’s waiver of rights under paragraph

10(g) of this Order;

Article 1.1, to the extent such provision could be construed as
precluding consumers from transferring music they purchased to a

media player or portable device that is not a "Digital Content

System" (as that term is defined in the MediaMax 3.0 EULA);
Article 1.2;

Article 1.3, to the extent such provision could be construed as (i)
preventing copying or repfoducing " otherwise permitted by
applicable laws, (ii) preventing the resale of the physical CD on
which the "Digital Content" is embodied, or (iii) giving SONY

BMG or SunnComm an affirmative right to preclude uninstallation
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of the MediaMax sofiware, or other non-negligent efforts to
remedy the Security Vulnerabilities allegedly associated with such

software; and

(5) Article 1.4, to the extent such provision could be constraed to
prevent copying or reproducing otherwise permitted by applicable

laws.

provide identical additional benefits to Settlement Class Members if aﬁé; -

August 14, 2006, SONY BMG undertakes to provide additional benefits

directly to all US Settlement Class Members in connection with Released

Claims, and, if necessary, such additional benefits shall be dealt with on a -

motion for directions.

THIS COURT ORDERS that notice of this Order be given to the Class

substantially ini the form attached hereto as Schedule “B” (the "Notice") and by:

(@

(b)
©)

G
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SONY BMG, to the extent reasonably possible, causing the Notice to be

sent by electronic mail to all Class Members whose email addresses
SONY BMG possesses; _ |

SONG BMG posting the Notice on its website until Décember 31, 2006;
SONY BMG ensuring that the Banner on MediaMax CDs and XCP CDs
so equipped will, in addition to its regular artist-specific content, display a
clear and conspicuous link to the Notice; |
SOW BMG working with (and, if necessary, compensating) Google and
other search engine firms (including “La toile du Quebec™) to ensure that a

line (for Google, both in its French and Eng]jsh version) to the Notice is

B e et
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diSplayed prominently when users of those search engines search for
words such as “XCP”, “MediaMax” and “SONY BMG Settlement’;
- (e) SONY BMG causing the Notice to be publiéhed once, in at least one-
eighth of a page, in (1) The Globe and Mail; (ii) The Montreal Gazette; and |
(iii) La Presse , on or befdre October 6, 2006, and in (iv) MacLean's, on or
before October 31, 2006. |
12. THIS COURT ORDERS that members of the Settlement Class who wish
to claim one or more of the Settlement Benefits provided for under the Settlement
Agreement (which are summarized in the Notice attached as Schedule "B") must follow
the instructions for making a claim on http://cdtechsettlement.sonybmg.ca, including
completing and'subn.ﬁtting the Claim Form, on or before December 31, 2006.
13. THIS COURT ORDERS that if a member of the Settlemient Class has not |
made a claim for Settlement Benefits in accordance with paragraph 12 By December 31,
2006, that Settlement Class Member shall forever be barred from participating or
receiving the Settlement Benefits set forth therein, but shall in all other respects be.
subject to the provisions of the Settlement Agreement and this Order.
14. THIS COURT ORDERS that each potential member of the Settlement
Class who elects to opt out of the Ontario Action must do so by sendjng a written notice
to Sarkis Isaac, Hovx;ie & Partners, Chartered Accountants (3063 Walkér Road, Windsor,
ON N8W 3R4, telephone (519) 250-8663, fax (519) 250-1929, email
sarkis.isaa::@hOWieca.com) on or before D&eﬁber 6, 2006. The written notice must be
signed by that person and must state the person's full name and address (includiné
telephone number, email and fax address, if available) and that he/she is electing to opt-

out of the Ontario Action.

Tor#: 1805185.4
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1. THIS COURT ORDERS that any potential member of the Settlemerit N
Class who opts out of the Ontario Action in accordance with paragraph 14 is not bound
by the Settlement Agreement and may no longer participate in the settlement of the
Ontario Action. |

16. THIS COURT ORDERS AND DECLARES that each Settlement Class
Member shall consent and shall be deemed to have consented. to the dismissal of a‘n.y
Other Actions he, she or it has commencéd against the Released Parties, witfhout costs.
and with prejudice.

17. 'THIS COURT ORDERS AND DECLARES that each Other Action
commenced in Ontario shall be and is hereby dismissed against the Released Parties,
without costs and with prejudice. »

18. THIS‘ COURT ORDERS AND DECLARES that each Ontario Releasor
has released and shall be conclusively deemed to have fully, finally and forever rele;tséd
the Released Parties from the Released Ontario Claims.

19. THIS COURT ORDERS that each Ontario Releasor shall not commence. |
or continue any action or take any proceeding relating in any way to the Released Ontario.
Claims égainst ahy person or persons who will or could, in connection with any

such action or proceeding, bring or commence or continue any claim, crossclaim, claim
over or any claim for contribution, indemnity or any other relief against any one of the
Released 1.’arties.'

20. .\ THIS COURT ORDERS that the Defendants shall pay to Class Co'unsel,_: |
for their services to the Class, Class Counsel Fees which shall be fixed by the Court after
hearing su‘bmission; from Class Counsel and counsel to SONY BMG on a date to be

determined by the Court.

Toré#: 18051854
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21. THIS COURT ORDERS AND ADJUDGES that the Ontario Action be

and is hereby dismissed, with prejudice and with

costs.

JUSTICE

410743v2
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